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A. Identity of Petitioner

Petitioner, Virgil R. Montgomery, asks this Court to accept review of the
court of appeals deciéion tenhinating review designated in Part B of this petition.
B. Court of Appeals Decision

Mr. Montgomery seeks this Court’s review of ﬁortions of the unpublished
decision of the Court of Appeals of the Stafe of Washington, Division III, No.
24123-8-I11, filed November 9, 2006. A copy of the decision is attached.
C. Issues Presented for Review

1. When three State’s witnesses opined that the defendant intended to
make methamphetamine, did the court of appéals’ decision holding no improper
opinion testimony was admitted at trial conflict with this Court’s decision in State
v. Black, 109 Wn.2d 336, 745 P.2d 12 (1987)? |

2. When the evidence showed Mr. Montgomery and a companion,
shopping both together and independently, purchased cold medication, hydrogen
peroxide, matches and acetone, was this evidence insufficient to prove Mr.
Montgomery intended to manufacture methamphetamine?

3. Did the court of appeals decision upholding both the “missing witness”

instruction and the State’s argument about the failure of the defendant’s grandson

and landlord to testify on his behalf conflict with State v. Blair, 117 Wn.2d 479,



816 P.2d 718 (1991), when such witnesses were either unimportant and

.. »..cumulative.or.no.evidence.of their.availability.or.corroborative ability was

adduced at trial?

4. When the First-Time Offender.option quCW.9.94_A_.650, by its plain
language; “applies to offeﬁders who have never been previously convicted of a
.- felony,” and this was Mr. Montgomery’s first offense, did the court of appeals
:misir%terpret; the statute in holding the triél-icom;t had no duty to.consider it?

5. Alternatively, was.trial counsel.ineffective.in. failing to object to the
‘State’s witnesses’ testimony,as to'their-opinion.of the ultimate issue in the case
and infailing to inform the court, of'the applicability of RCW 9.94A.6507?
D. . . Statement of the Case. ..

1. Procedural History -

The State charged Mr. Montgomery and a codefendant, Joyce Biby, with

: methamphetamine,.in violation.of RCW 69.50.440. CP.at 1. Mr. Montgomery
was convicted.after.trial.. CP at 28. Although defendant had no prior felonies, the
court did net consider,the. First-Time Offender sentencing option of RCW

9.94A.650. . See RP at270-92.! Mr. Montgomery unsuccessfully appealed his

1 Three separately-paginated volumes of transcripts were filed in this case. In this Petition, RP
refers to the transcript of the trial and sentencing.
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conviction and sentence to the Court of Appeals, Division III.

2. Substantive Facts

Sixty-year-old Mr. rMontgomery lived with his son and grandson across
the Washington border, in Old Town, Idaho. An ordained minister, he had ceased
working to care for his son who was debilitated by a stroke. Mr. Montgomery
testified that on the day in question, he drove ah acquaintance, 63-year-old Joyce
Biby, to Spokane for a mental health appointment in Ms. Biby’s son-in-law’s car.
After the appointment, Ms. Biby was upset. The two decided to go shopping to
calm down. Mr. Montgomery sométimes shopped in Spokane for the better
selection and prices than are available where he lives. RP at 167-74.

He and Ms. Biby first went to URM. There, Mr. Montgomery bought
matches for his wood heater and his son’s cigarettes, among other thiﬂgs. He
testified that he did not necessarily know what Ms. Biby purchased or why she
purchased what she did. RP at 172-75, 180-81. Indeed, during their surveillance,
the two detectives involved in this case did not observe Mr. Montgomery and Ms.
Biby exchange money for any suspicious purpose. RP at 86, 177.

After URM, the two went to Target, where the detectives began their
surveillance. They observed Mr. Montgomery and Ms. Biby enter the store and

go directly to the cold medication aisle. Mr. Montgomery pointed to boxes of



cold pills; selecting two and proceeding to check out. He waited while Ms. Biby
shopped. RP at32-35, 81, 112-13, 118;-176--She-got-a cart and did some

shopping, later returning to the: cold medicine aisle.and choosing two boxes of the

- -medicine Mr. Montgomery had recommended: RP-at34-35,113.

The detectives-found this behavior suspicious. In doing “pretty close to a
- hundred”:methamphetamine investigations, one-officer had repeatedly observed
- groups of people entering:stores,:buying the same:pills, and trying not to appear

© associated with-each'other: The other.detective"descﬁbéd.suchfsuspicious actions

as entering a store‘in.a'group, going in different directions, picking out the items
at different'times, going to-different checkout: counters-and clerks, leaving the

- store at ‘différent times. ‘Sometimes people-leaveiand:change clothes before

- ‘returning to buy-more-supplies. People also remove cold:pills from packaging

| immediately and-throw rthe-‘péckaging-ﬁaway.. RP:at 34-36, 40, 111, 113-14.

- The chémicals used to manufacture meth include: - certain cold pills; red

- -phosphorus from sources.such as matchbook striker:plates;-certain solvents, such

as acetone;:denatured alcohol, Coleman fuel, -paint thinner; “Heat” or foluene;

tincture of iodine, hydrogen peroxide, Red Devil Lye, and 'muriatic acid. RP at

29-31,:54, 109, 142. Cold pills would need to be purchased:for each new batch,

but the alcohol, iodine and acetone could be used again. RP at 55-57.



The detectives followed the pair to a Dollar Store, where Mr. Montgomery
and Ms. Biby purchased dollar reading glasses. The detectives then followed the
two shbppers to an adjacent grocery store. Ms. Biby purchased, among other
items that did not raise the detective’s suspicions, three boxes of matches. RP at
36-38, 114. While Ms. BiEy was shopping, Mr. Montgomery purchased a box of
Sudafed-24, for a total of three boxes of cold pills he purchased that day. RP at
38, see RP at 177. The Sudafed was a different brand from the others, ofa
different strength, and contained a different number of pills. RP at 86, 137.

The detectives next followed the two to a.K-mart, where Mr. Montgomery
and Ms. Biby did not buy anything. They then followed them to 2 Wal-mart. Mr.
Montgomery and the woman again shopped throughout the store, meeting at the |
checkout lanes and separating to check out. Mr. Montgomery bought a gallon of
acetone and Ms. Biby bought two cans of denatured alcohol. RP at 38-39, 115.

The detectives then followed Mr. Montgomery and Ms. Biby to another
Target store. There, the two went directly to the cold medication aisle, where Mr.
Montgomery pointed to an item and continued shopping. Ms. Biby selected two
boxes of cold medicine and checked out. Mr. Montgomery purchased a large
bottle of hydrogen peroxide at a different check out line. RP at 41, 117.

" The two then drove off, passing two stores that sell tincture of iodine.



‘When it became apparent that the shoppers had no further local stops to make, the
detectives-arranged-for-a-patrol-car to-stop their-car: RP at-41-42-& 93-94, 122.
Thc vehicle belonged to a: -rerlative-ofiM-s;rBiby.- Froni it, the -deteétives recovered

~ the items they had seen purchased-that day plus five additional boxes of matches,

1 g crack pipe from under the passenger seat, and-nine store receipts from that day.

“The-¢tack pipe was not ¢onnected'to either Mr. Montgomery or Ms. Biby. See RP
at 45-46; 60:61,'92, 183:84.

Based on'Mr. Montgomery’s and Ms. Biby’s purchases, one of the
*detéctives gavehis'opinion as to‘the ultimate issue i the case: “I felt very strongly
that they were, in fact, buying ingrediénts to manufactire methamphetamine.” RP
at40. The'othér detective, when questioned asto :whyﬁthe'shopféérs’ vehicle was
1ot stopped ‘sooner; gave his-belief that Mr: Montgomery initended to make meth:
“It’s always'oui-hope that if the personi‘buying these chemicals, that are for what
“‘we believe to bé methamphetarmine prodiction, that we'can take them back to the
actual 1ab location.” RP at 116. The forensic chemist also gave his opinion as to
‘the ultimate quiéstion at trial; 'whetheér Mr. Montgomery had the intent to
mantifacture methamphetamine. All the'items recovered from both Mr.
Montgomery and the woman, taken together, would “lead [him] toward [the

conclusion that] this pseudoephedrine is possessed with intent.” RP at 160.



However, the items Mr. Montgomery alone purchased were not sufficient for the
chemist to reach the same conclusion. RP at 161.

The items recovered were not sufficient to make methamphetamine.
Tincture of iodine, Red Devil Lye, and muriatic or sulfuric acid were also
necessary. RP at 54 & 95-96. In addition, a.source of iodine, a nonpolar solvent,
a source of hydrochloric acid, and a chemical like Red Devil Lye would also be
required. RP at 147, 153-54, 156. Further, the detectives did not recover any
compoﬁents of a meth 1ab in the searched vehicle. RP at 99-100, 132, 134, 138.

The detectives did not seek a search warrant to determine whether Mr.
Montgomery or his c&mpanion were operating a methamphetamine lab because
they knew the evidence did not support one. RP at 100-01, 133-34.

Mr. Montgomery explained that he lived in a rented trailer requiring
certain repairs. He had an agreement vnth the owner that he would fix the trailer .
up. RP at 167. The acetone was for removing some old tiles. RP at 179-80. In
addition, he explained that he bought different cold medications in different stores
for himself and his son because of his son’s special needs. The Sudafed-24 was
for his son, who takes several medications and is susceptible to allergic réactions
from drug interactions. The Sudafed-24, unavailable at the Target, is safe for his

son. He purchased the Target brand medication for himself. RP at 177, 184, 186.



* Finally, Mr. Montgomery explained that-he bought the hydrogen peroxide for his
dog, who had badly cut her leg...RP.at.182._Mr..Montgomery’s.daughter verified .
 that his dog had sliced her foot and that Mr. ’Montgomepy was caring for her. She
also-confirmed that her brother had ‘had a stroke and was a diagnosed paranoid
schizophrenio and that her. 14-year-old nephew was in school. RP at 195-200.
On cross examination, the:State ésked Mr. Mot;tgomery-why his son and

| -grandsen:did'not corroborate his testimony aboutithe injured dog; the old tile and
 the sori’s medication. ‘Mr. Moentgomery explained that his:son was not competent
--and his grandson‘was in'school. RP at-187-89. Given the son’s incompetency,

- the State switched its focus'to the absent grandson. RP at 191-92. The State
asked no questions about the absence of the:landlord. See RP. .-

" The State requested WPIC:5:20, the missing witness instruction, due to the
missingigrandson. ' In addition, it argued that:the landlord was-also missing. The
instruction was given over objection.< RP at 210-12, 213-21. In closing argument,
the State made numerous references to‘Mr. Montgomery’s failure to produce
.. defense witnesses: RP at 237,239, 240, 24142, 245, 264: The prosecutor also

" ‘acknowledged that the burden-of proof rests with the State. The defense did not
object to the State’s remarks. See RP at 230-47, 259-65.

On direct appeal, Mr. Montgomery raised several arguments for reversing



his conviction and sentence. The court ruled against him on all issues. In ruling
that the opinion t_estimbny was admissible, the court relied on Seattle v. Heatley,
70 Wn. App. 573, 577, 854 P.2d 7658 (1993), to hold that no one made any direct
comments on Mr. Montgomery’s guilt or innocence. App. at 9-10. It also found
the evidence sufficient to support the verdict, App. at 6-8. In finding the missing
witness instruction appropriate, the court held that the grandson and landlord
could have corroborated Mr. Montgomery’s version of the facts and that it was
not clear from the record that they were not available to testify. App. at 13. In
ruling that the trial court was not required to consider RCW 9.94A.650, the court
held that the provision does not impose a duty as it is permissive, not mandatory.
App.at15. In ﬁndiﬁg no ineffective assistance of counsel, the court ruled, inter

alia, that counsel was “proactive” and that the trial court was unlikely to have

imposed the first-time offender waiver. App. at 17.
E. Argument Why Review Should be Accepted

1. When Three State’s Witnesses Opined That Mr. Montgomery Intended
to Manufacture Methamphetamine, The Court of Appeals’ Decision
Holding such Opinion Testimony Admissible Conflicts with This Court’s
Opinion in State v. Black. 109 Wn.2d 336, 348-49. 745 P.2d 12 ( 1987)

When the only issue in this case was Mr. Montgomery’s intent, the court
of appeals erred in holding that the witnesses who opined that Mr. Montgomery

intended to manufacture methamphetamine did not directly comment on his guilt.



“Generally, ho witness may offer.testimony in the form of an opinion regarding
the guilt:or-veracity-of the-defendant; such-testimony:is-unfairly prejudicial to the
defendant ‘because it “invad[es] the exclusive province of V’[he‘E Gury].”” State v.
Demery, 144 Wn:2d 753,.759,30P.3d.1278:(2001) (officers’ statements during
pretrial interview:not testimony subject -to,promeiﬁon of opinion:testimony),

- quoting Seattle v. Heatley;, 70 Wn. App. 573, 577, 854:P.2d 658 (1993) (officer’s

¢ testimony'thathe believed defendant charged with driving while intoxicated was

- intoxicated was.admissible); cf: State.v.: Easter, 130 Wn.2d 228, 242, 922 P.2d
- 1285 (1996) (citations omitted).(officer’s testimony that defendant was evasive
and-a “smart drunk” was opinion that-he was hiding:guilt and inadmissible).
Contrary to the»fcom?t;oﬂappeals?i- holding; this:case is closer to State v.
- Black, 109 -Wn.2d 336, 745 P:2d 12 (1987), than Seattle v. Heatley, 70 Wn. App.
573. In Black, this: Court held that an' expert’s.opinion that the complainant
suffered from rape trauma syndrom was not-admissible, in part because of the
-vlmphcatlons the oplmon had as to'the defendant’s guilt. There, the defendant had
admxtted hav1ng sexlxal contact w1th Itl‘le womanax;diche enly issue at trial was
whether the conteee was conseneual; Under thesevc;rcﬁmstances, the Court held
that for e vsfitgess presenting herself as an expert toepine that the woman sqffered

from rape trauma syndrome “constitutes, in essence, a statement that the

10



defendant is guilty of the crime of rape.” Black, 109 Wn.2d 336, 349.

For the same reasons the opinion was in admissible in Black, it was
inadmissible here. Here, pérallel to the situation in Black, Mr. Montgomery
admitted purchasing the pseudoephedrine and the only issue was his intent. The
witnesses giving their opirﬁons were two police officers and a forensic chemist,
all of whom presented themselves as experienced, if not actually expert, on
assessing intent to manufacture methamphetamine. Both an officer and the
forensic chemist stated outright that they bélieved Mr. Montgomery intended to
manufacture methamphetamine; the other officer implied the same. Under these
circumstances, as was true in Black, their opinion testimony constitutes, in |
essence, the statement that Mr. Montgomery was guilty.

By contrast, while Heatley discusse.d the rulés regarding inadniissible
opinion testimony, it essentially reiterated the long-standing rule in Washington
that witnesses who have had the opportunity to observe an individual can offer an
opinion as to the person’s level of intoxication. Heatley, 70 Wn. App. at 580.
The issue there contrasts starkly with the one in the instant case, where the
witnesses gave their opinions as to whether the only questionable element of the
crime had been satisfied. Indeed, the instant situation is analogous to an officer

opining in a murder prosecution that the defendant had intended to kill. Sucha

11



statement goes.beyond an opinion as to an ultimate fact to an opinion as to guilt.
..... Moreover, under these circumstances,.the opinion testimony was unfairly
prejudicial in violation of ER 403. First, the fact that one of two of the witnesses
werepolice officers is particularly significant: “Testimony froma law
enforcement officer may be especially. prejudicial because the officer’s testimony
-often carries a special aura of reliability.” Demery, 144 Wn.2d at 765.. Next, the
. - testimony:led the jurors to set aside their normal expectations. The ordinary
person must not infrequently buy:or observe, Q;t,he.n people buying pseudoephedrine
without evern-considering an illegal.intent. T?hus',;whe’n».._the jurors in this case were .
told - by.people “in the.know” — that Mr. Montgomery’s otherwise innocent-
seeming actions necessarily showed. his illegal intent, the jurors, in effect, were.
told to substitute the witnesses’ judgment for their.own. Accordingly, the opinion
-~ testimony was unfairly prejudicial and:should not have been admitted.
2. When Mr, Montgomery’s Conviction Was Based on Mere Suspicion
Coupled with the Fear and Outrage That Surround the Methamphetamine

- Scourge,;This,Case Presents an Issue.of Substantial Public Interest That
This Court Should Determine

The ewdence at tr1a1 was 1nsufﬁ01ent to prove Mr Montgomery intended
to manufacttire methamphetamihe. Evidence supports a conviction if, when
viewed in the light most favorable to the prosedution, a rational trier of fact could

have found the elements of the crime beyond a roasonabie doubt. State v. Salinas,

12



119 Wn.2d 192, 201, 829 P.2d 1068 (1992). Counsel has found no cases where
similar circumstances — the lawful purchase of lawful items that incidentally have
unlawful uses, proved the commission of a crime. ’fhis situation, where the
finding of guilt was based solely upon an activity most citizens engage in nearly
daily — a shopping trip, demands the heightened scrutiny of this Court.

M. Montgomery purchased two boxes of Target-brand cold medicine and
one box of Sudafed-24. In addition, he purchased a gallon of acetone, a large
bottle of hyd{ogen peroxide and several boxes of matches. His shopping
companion, shopping independently, purchased four boxes of cold medicine,
matches and denatured alcohol. These purchases, taken together, may raise
suspicions. | However, they cannot support a conclusion beyond a reasonable.
doubt that Mr. Montgomery intended to manufacture meth. |

Indeed, as the State’s witnesses agreed, all the ingredients purchased
together were insufficient to produce meth. RP at 96-97; RP at 147, 153-54, 156.
Although one detective described the purchases as “really close” to having all the.
necessary ingredients, RP at 54, and the other estimated that the two had
purchased 75-80% of the necessary ingredients, RP at 139, in fact, the two had
only purchased five of the nine required ingrédients. A source of iodine, a

chemical similar to Red Devil Lye, muriatic or sulfuric acid, and a nonpolar

13



" solvent were missing yet essential to the manufacture of methamphetamine. RP at

- 548 95:96:-147;-153-54;-156. -Accordingly; the-circumstantial evidence-does not
establish cﬁﬁlinal iritent; | | |
i - Thus; it 'was'the-detectives’ observations and-conclusions regarding the
shopping tiip that provided-the main‘évidence of’guilt. Particularly damning in the
~ eyesofithe officers was the fact that Mr. Montgomery and Ms. Biby entered
 géveral different stores together but split up'to do their shopping; ‘chose their
" purchases apart from'each other; and'sélected different check out'lines. See RP at
34, 35-36, 40, 102, 113114, "Yet that'béhavior is perfectly consistent with two
“people not acting in ‘concert, but merély independenitly shopping in the same
« stores at'the same time by virtue of the fact that they ‘were in Spokane together.
Consistent w1th that ‘éxplanation is'the fa’c‘,‘t'-*thét the two' did not exchange money
for any stspicious puipose. ‘RP at'86,177.
That Mr. Montgomery ‘and his companion made separaté purchases at
“+ diffetent stores should ndtbe groutids even for suspicion. It'is not uncommon for
individiials to enter a store together and shop s'éjidi'éfély; SeéeRP:at 36; State v.
Carlson, 130 Wn. App: ‘589,595, 123 P.3d 891 (2005) (noting that fact thét
individuals entered store together and made separate purchases of legitimate items

that also'had illicit uses not suspicious or even atypical). Indeed, that such activity

14



can be proof of guilt is downright scary. See State v. Schneider, 32 Kan. App. 2d
258,80P.3d 1 184 (2003) (suppressing evidence and agreeing with trial court’s
conclusion that it was “scary” to find articulable suspicion over perfectly legal
transaction involving individuals who had separated in store to make purchases of
pseudoephedrine products), cited in Carlson, 130 Wn. App. at 594.

Moreover, the pailf’s behavior did not approach the stratagems cited as
common among those purchasing ingredients to make meth. RP at 111. hlstead,
they entered and left stores together, with Mr. Montgomery even waiting in the
front of one store for Ms. Biby to finish. They went together to the cold medicine
aisle in two of the stores, where Mr. Montgomery pointed out a particular brand.
These actions do not describe the behavior of those attempting to conceal a crime.

No additional evidence reveded illicit intent: there was no evidence that
eithér person possessed any of the equipment necessary to make meth; that éither
possessed or had access to the missing ingredients necessary in its manufacture; or
that either was known to sell, manufacture or even use methamphetamine.

Indeed, there was no evidence of involvement in illicit drugs at all.

Notably, all of the State’s evidence would not have been enough to

establish probable cause of the existence of a meth lab. RP at 133-34; see also RP

at 246. Under these circumstances, it is almost self-evident that the evidence was

15



insufficient as a matter of law to support the conviction beyond. a reasonable

- -doubt:-QOf course; strictly-speaking;the State-did-not néed to prove the existence

of a meth lab. Nevertheless, its trial theory was that Mr. Mo'ntgomery and Ms.

' ‘Biby viere operating a meth lab. The State méintéined that the two purchased
ingredients to 'fep’lace_: those that had been used up‘in previous batches. RP at 55-
57. Thus; its thedty that Mr. Montgomery was replenishing a lab already in

“existenice'is inconsistent with the lack of probable:cuse for'the lab itself.

* In'$hoit, while'the éVidence here tiay lead tosuspicions‘régarding Mr.
Montgotiery’s purchises, it in'no way suppotts'a finding of giilt beyond a
reasonable'doubt. Accordingly, this Court should'teverse the conviction.

3:Thé Coutt'of Appeals” Rulinig Regarding thé Missing Witness

Instruction Conflicts with this Court’s Opinion in State v. Blair, 117
 Wii.2d'479./816°P.2d 718 (1991). Requiring Reversal

“Whn hiither Mr. Motitgomery’s grandson nor'his ‘landlord could properly
be considered missing witnesses, the trial court-erred in giving 4 missing witness
instruction. For the same reasons; the prosecutor’s closing argument as to these
matters Was erroneous and prejuidicial: A miissing withiess ins'fcﬁicfion is warranted
“when & withess'is within the control of thé defendant; it is clear the defendant was
dble t6 produce the witness, the defendant’s testimony unequivocally implies that

the absent witness could corroborate his theory of the case, and the witness is not

16



unimportant and would not give cumulative testimony._ State v. Blair, 117 Wn.2d
479, 487-89, 816 P.2d 718 (1991) (discussing prosecutorial comment during
cldsing argumént about absent defense witnesses). Here, the St_ate based its
request for the instruction on Mr. Montgomery’s absent fourteen-year-old
grandson and landlord. Neither situation justified the instruction under Blair.
Most basically, the instruction was not warranted as to the grandson as he
was established to be unavailable because he was iﬁ school. In addition, he was
not an important witnesses and his testimony would have been cumulative. In
Blair, the Court held that individuals named on slips of paper found in the
defendant’s room were important, non-cumulative witnesses when the defendant
claimed they could have prbven his theory of the case. He claimed they owed him
money and were not, as the State claimed, drug contacts. The Court noted the
importance of a witness’s testimony depends on the facts of the case. Id. at 489.
In contrast to the absent individuals in Blair, the grandson in this case
would not have helped Mr. Montgomery’s case and Mr Montgomery did not
present him in such a manner. He was a minor-aged relative of the defendant, in
his care and dependent upon him due to his age and the disability of his father.
Had he been called as a witness, his credibility would have been impugned on

these very grounds. Accordingly, his testimony would not have furthered Mr.
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Montgomery’s case and-he was not an important witness. Moreover, while Mr.
... Montgomery agreed.with the.State’s suggestion.that .the.grandson.could have
supported his defense_; contrary to:the situatjdn.in:Blair,- he did not volunteer the
- boy-as representing the missing-proof.of his.claims. In addition; the grandson’s
testimony would have been cumulative. Mr. Montgomery had.already given

reasons for his-purchases and these reasons, unlike the situation with the missing

1. witnesses in Blair,-were not-uniquely known to, the: grandson.

Next, the absence of the landlord.did not justify the. instruction when it
was not clear Mr. Montgomery would have been able. to produce the witness and
his testimony did not unequivocally imply.that the landlord could corroborate his
-+ . comment about missing witnesses was appropriate when.both the defendant and a

‘prosecution: -witness~téstiﬁed;-as to.the nature of the people named in the “crib
- sheets.” Blair; 117 Wn.2d at 482-84. Similarly,.in State.v. Contreras, 57 Wn.
App:471, 476, 788 P.2d 1114 (1990), prosecutorial comment on a missing alibi
witness was-appropriate when the ‘defendant- testified that.the.individual had
testified for-him in a previous irial: No similar foundation was laid in this case.
First, the State gave no indication.it viewed the landlord as missing during

the evidence portion of the trial, creating an unfair surprise for Mr. Montgomery.
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Unlike the situation in Contreras, where the State questioned the defendant about
the missing witness, 57 Wn. App. at 473, here, neither the State nor the defense
asked éﬁy questions about the laﬁdlord. The first time the defense learned about
the “missing” landlord was after both sides had rested. RP at 211. Unlike in
Blair, where there was considerable testimony about the names on the crib sheets,
here, there was only one brief reference to a landlord. This situation was
manifestly unfair to the defendant, who was not given an opportunity to explain
the missing landlord during the evidence portion of the trial.

Next, no evidence as to Mr. Montgomery’s ability to produce this wﬁtness
was introduced. The only testimony in this regard was that Mr. Montgomery lived
in a rented trailer and agreed with the owner that he would fix the trailer up. For
all that was before the court, the owner of the trailer might have been a compietely -
unavailable witness. When the State asked no questions about the landlord, the
defense was not given a chance to explain the absence. Quite possibly the
landlord’s absence was as justified as that of Mr. Montgomery’s son and
grandson. .Thus, the instruction was not appropriate when it was not clear Mr.
Montgomery would have been able to produce the witness. Blair, 117 Wn.2d at
489 (“it is the party against whom the rule would operate who is entitled to

explain the witness's absence and avoid operation of the inference™).
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In addition, the. instruction was not .appropriate because-Mr. Montgomery’s

.. . testimony.did not.unequivocally imply.that.the.landlord-could.corroborate his

theory of the.case. Mr. Monfgomery stated that he needed the acetone to remove
glue from tiles needing replacement in histrailer. RP at 179-80. He did not say
that the landlord directed him to remove the tiles.orthat the landlord even knew
tiles needed replacing. Thus, there was no.evidence that the landlord could have
corroborated Mr..Montgomery’s-explanation,.except in the most general terms
(that Mr: Montgomery. lived in the trailer:and agreed to fix-it-up). To the extent
.the owner:could have corroborated the general facts of the rental arrangement, he
or she was not an important witness.
For all of these reasons;ithe court.of appeals. miéapplied,ﬂﬁs Court’s
decision in Blair and-this.Court.should reverse Mr., Mon,téomery‘?s conviction.
- Because the missing witness. instruction was not warranted, the

- prosecutor’s comments.during closing argument regarding Ffmissiﬁg” witnesses
and Mr. Moentgomery’s failure to-corroborate his testimony were inappropriate
. and prejudicial. - RP at-:237, 239,240, 241-42, 245, 264. Thus, the prosecutor’s
argument regarding the missing witnesses also requires-revef_salg In addition, the
‘missing witness instruction, combined with the State’s closing argument,

impermissibly shifted the burden of proof to the defendant, requiring reversal.
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See State v. Traweek, 43 Wn. App. 99, 107, 715 P.2d 1148 (1986) (State has
burden of proving every element of crime beyond reasonable doubt).

4. The Court of Appeals Misinterpreted the Statute in Holding that the
Trial Court was Not Required to Consider the First-time Offender
Sentencing Option of RCW 9.94A.650

Mr. Montgomery, with no prior felonies on his record, was eligible for the -
First-time Offender Waiver of RCW 9.94A.650 and the trial court erred in not
considering it. The court of appeals held that the trial court was not required to
consider this provision, App. at 15, but the mandatory nature of RCW 9.94A.650
belies fhis interpretation of the statute. Under the plain language of the statute, a
court must consider the provision whether the parties raise it or not. Failure to
consider the provision in an applicable case is reversible error. See Stafe v.
McGill, 112 Wn. App. 95, 98-100, 47 P.3d 173 (2002) (standard range sentence
may be appealed if trial court believes it had no discretion to impose a lower |
sentence or refused to exercise discretion).

While the trial court is not required to impose a sentence under this
provision, by the terms of the statute, it is required to consider the provision:

“This section applies to offenders who have never been previously convicted of a
felony in this state, federal court, or another state, and who have never participated

in a program of deferred prosecution for a felony, and who are convicted of a
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~* felony that is not: [list of enumerated crimes].” RCW 9.94A.650 (emphasis
; *hdded):~‘<=-fWrittenﬂin*mandatory*ternﬁs‘,fﬂthe'provision unequivocally-applies to-all
B thbse Be’iﬁ'g Sentenceq fOr-"‘ce;;ain first feléni‘es. ’Accordingly; its appiication t'or Mr
Montgomery is reqiii‘-rl‘éd"'éi‘\‘{lét; £ﬁoﬁgh‘ his attomey-difi*ﬁdt point it out to the court.
That a sentence made pursuant to RCW 9:94A.650 is considered a
standard range, unappealable sentence, is additional evidence that a court must
* consider the provision when it is applicableé;- RCW 9.94A.585(1). Although
“potentially significantly lower than 'the’fipié‘al standard range ‘sentence, a sentence -
“under this provisioh i§‘explicitly hot an exceptional sentenice. RCW 9.94A.585(1).
The Legislature’s sinigular tréatment of the lower sentences obtained through this
' statute’evidendes its intént that-applicationi 'of the provision is a built-in, required
‘pért‘ of sénténcing a first time offender. Thus;if th‘is"Court- upholds Mr.
“Montgomery’s conviction; it should rémand for appropriate resentencing.

5. The Court of Appeals Erred in Holding That Mr. Montgomery’s Trial
_Counsel Was Not Ineffect_ive

If this Court holds either that it cannot reach the issue regarding the
opiriion testimony or that Mr. Montgomery’s sentence was correctly imposed,
then he did not receive effective assistance of counsel. His State and federal

constitutional rights to effective counsel were violated by his attorney’s failure to

1) object to the State’s witnesses’ opinions as to Mr. Montgomery’s intent and 2)

22



inform the court of the applicability of RCW 9.94A.650. See U.S. Const. amend.
VI: Wash. Const. art. 1 § 22. To demonstrate ineffective assistance, the defendant
must show béth that counsel’s representation fell below an objective standard of
reasonableness and that, but for this deficient representation, there is a reasonable
probability that the result of the proceeding would have been different. State v.
Reichenbach, 153 Wn.2d 126, 130, 101 P.3d 80 (2004). Legitimate trial strategy
does not constitute ineffective assistance. Strickland v. Washington, 466 U.S. |
668, 687, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). In this case, counsel’s
performance was both deficient and prejudicial and cannot be viewed as tactical.

First, counsel’s performance at trial was deficient when he failed to object
to impermissible testimony. See Point 1, above. The failure to state an objection
on the correct grounds may be a basis for finding ineffective assistance of counsel.
State v. Ermert, 94 Wn.2ci 839, 621 P.2d 121 (1980) (regarding objection to jury
instruction). Thus, the failure to state any objection at all when one is required
may also be ineffective assistance.

Here, counsel’s failure to object was deficient when any competent
attorney would have objected to the opinion testirnony. It is manifest that
witnesses may not testify to the guilt or innocence of the defendant. Easter, 130

Wn.2d 228, 242. Such testimony is always inappropriate as it invades the sacred
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province of thejury. Seeid. In addition, the failure to .obj‘ect cannot be construed
..as.tactical when counsel.objected to. similar.testimony.at-other: tinies in the case.
See RP .at 73, 187. Accordingly,counsei’:s .perfomian‘ce was clearly deﬁciént;
. Moreover;:but.for thei..deﬁcient performance, Mr. Montgomery would not
- have been copv'ict’ed-. :Had '.counsel objected to the impermissible testimony, the
court would'have sustained the objections, as it did when counsel remembered to
- object.. See RP-at 73,:187.  Inaddition, the three witnesses’ testimony as to their
" opinions:as to Mr. "Méntgomeryis intent was ‘the strongest eviderice, arguably the
only evidence, of Mr. Montgomery’:s illicit'intent. Accordingly, without the
testimony, a.conviction would have been impossible. See Points 1 & 2, above.
Thus, couﬁs'el?~§ deficient performance requires reversal zwhen{it:prejudiced Mr.
:Mentgomery.
Second, counsel’s performance at sentencing was deficient when he failed
‘toiinform ithe court of the applicable law.regafding Mr. Montgomery’s sentence.
See McGill, 112 Wn. App. 95. In MeGill, the court indicated that the failure to
-~inform a court of case law \'vhich might justify an-exceptional sentence downward
merited reversal on ineffective"»vassistanée grounds. Id:at'101-02; see also Ermert,
94 Wn.2d 839; but see State v. Hernandez-Hernandez,;:104 Wn. App. 263, 15

P.3d 719 (2001) (not ineffective assistance to fail to point out valid ground for
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departure). In the instant case, the attorney’s error is even greater than existed in
McGill. Here, the attorney failed to inform the court of a applicable statute, not
jusf case law; that permits a sentence outside the standard fange, nota merely
downward departure. When the statute provides for incarceration beginning at 90
days, and Mr. Montgomery received a 51-month sentence, the attorney’s féilure
could not have been tactical. When the court imposed the low-end of the
sentencing range, it is likely that it would have imposed an even lower sentence
had it known it could. Thus, counsel’s failure was prejudicial and requirés
reversal.

For all these reasons, Mr. Montgomery’s right to the effective assistance of
coupsel was violated and this Court should reverse his conviction.
F. Conclusion

For the reasons indicated in Part E, Mr. Montgomery respectﬁllly asks this
Court to accept this case for review and reverse his conviction or, in the
alternative, to remand for resentencing.

Dated this 7th day of December, 2006.

| Respectfully submitted,
o

;b "7”'{ ¢ Lus

{Carol Elewski, WSBA # 33647
Attorney for Petitioner
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Appellant. UNPUI-BLISHED OPINION

KULIK, J. — Virgil Montgomery was convicted of possession of pseudoéphedrine
with intent to manufacture methamphetamine. On appeal, Mr. Montgomery asserts the
trial court made numerous errors requiring reversal of his conviction. F inding no error by
the trial court, aﬁd finding sufficient evidence to support Mr. Montgomery’s conviction,
we affirm.

FACTS

On June 23, 2004, detectives David Knechtel and Daniel Blashill cdnducted
surveillance at a Spokane Valley Target store. Their objective was to identify people
who were buying large quantities of cold pills or the household items used to

manufacture methamphetamine. The purpose of this investigation was to detect and

prevent potential methamphetamine labs.
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Detectives Knechtel and Blashill observed Virgil Montgomery and Joyce Biby in
the aisle where cold pills Wergrlocated. Mr. Montgomery appeared to be showing Ms.
Biby which pills to purchase by pointing at certain packages. Mr. VMontg(r)mery selectéd
two boxes of cold pills and left the aisle. Ms. Biby thén picked up two boxes of the pills
Mr. Montgomery had designated, and left the aisle a few moments later. The two
purchased their items separately, but left the store together.

Although Detective Knechtel acknowledged that it was common for people to. go
to a store together but make their purchases separately, he bét;ame suspicioué because of
the specific items purchased and the couple’s behavior. Based on this suspicion, the
detectives decided to follow Mr. Montgomery and Ms. Biby after they left the store.

During their observation of Mr. Montgomery and Ms. Biby, the officers folloWed
the couple to four other stores. The couple purchased cold medication at three different
stores. They also purchased matches, paper towels, acetone, denatured alcohol, and
hydrogen peroxide. All of these products can be used in the manufacture of
methamphétamine. At each of the stores, the two split up and went to different checkout
stands to make their purchases.

At this point, Detective Knechtel “felt very strongly” that the two were buying

ingredients to manufacture methamphetamine. Report of Proceedings (RP) at 40.
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Detective Knechtel based this conclusion on his experience and training, including the
fact ;’.thatAhe'”halgd seen this ~152“1Mttre‘rn of b'eha-vior before.

‘Detective Blashill also-testified that the couple’s‘behavior comported with
cscjrﬁfrﬁdn‘ patterns of behavior among those pufchasing precursors for'the manufacture of’
methamphetamine. Specifically, this pattern inchudes coming into the store-as a group,’
going in different directions in the store with each individual picking oﬁt- different
precursor chemicals, and’ going to different checkout lines in order to make the purchases.

- When Mr. Montgomery and Ms.:Biby began to travel north from Spokane towards
NeWport, Detective Knechtel arranged for a marked patrol car to stop their vehicle. The
detective arrived a short time after theicouple was pulled over: He placed Mr.
Montgomery under arrest and then searched his vehicle. Inside Mr. Montgomery’s car,
the detectives found receipts from nine stores where Mr. Montgomery and Ms. Biby had
shopped that day, cold pills, denatured alcohol, acetone, paper towéls; additional boxes of
matchbooks, and a light bulb that had been fashioned intoa “crack i)ipe”’ with what
appeared tobe drug residué in it. RP at45;

Detective Knechtel testified that boxes of cold pills, matchbooks, hydrogen
peroxide, lye, tincture of iodine, denatured alcohol, and acetone were all common
ingredients'in the manufacture of methamphetamine using the “red phosphorus” method.

RP at 29-31. A forensic chemist testified that, while thése items individually had
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innocuous uses, the quantity of the items found in Mr. Montgomery’s vehicle was
unusually high. The chemist also testified that the amount of cold medication found was
“enough to manufacture a sizeable amount of methamphetamine,” and indicated an intent
to manufacture methamphetamine. RP at 158.

Detective Knechtel stated that the items found in Mr. Montgomery’s vehicle alone
were insufficient to manufacturé methamphetamine. However, Detective Knechtel
explained that only a few additional items were required and that the materials found in
the vehicle were very close to all of the necessary ingredients to manufacture
methamphetamine. Giving what he felt was a conservative estimate, Detective Knechtel
stated that a person could manufacture at least an eighth of an ounce of
methamphetamine from the amount of cold medication présent in the vehicle. |

Mr. Montgomery was charged with possession of pseudoephedrine with intent to
manufacture methamphetamine. At trial, Mr. Montgomery testified that the matches that
he had purchased were for the wood heater that was the primary source of heat for his
mobile home. Mr. Montgomery denied that he and Ms. Biby had a joint shopping plan or
that they pooled their money to make the purchases. Mr. Montgomery claimed to have
no knowledge as to why Ms. Biby purchased the items that she did.

Mr. Montgomery testified that several of the materials he purchased in Spokane

were for repairs on the mobile home that he rented. Mr. Montgomery stated that he had
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arranged with ‘his landlord to make repairs. He claimed that he purchased the acetone so
he cou-]dfemove‘éomeilwinoflyeﬁr'r-iiéhd -replbé‘ce the flooring.

Mr. Montgomery told the jury that he lived with his son and grandson and that he
was his son’s primary care giver. Mr. Montgomery-asserted that:his son'had a-medical
conditioii that required Mr. Moritgomery to purchase a different type of cold medication
for his son than the ones he had-previously purchased:for-himself. Mr. Montgomery .
further asserted that he purchased the hydrogen peroxide to treat:a cut onthis dog’s leg; . -
Mr. Montgomery’s daughter corroborated his assertions regarding the injury to-his dog.-'

“In response to Mr. Moritgomery’s testimony, the:State recalled Detective: Knechtel
who testified that Mr. Montgomery never offered-this :expla'nétion for the materials in his
car to the officers. The trial court allowed this testimony over Mr. Montgomery’s
objections. B

During closing arguineénts, the State pointed out that Mr. Montgomery did not
present the testimony of either his son or grandson to corroborate Mr. Montgomery’s -
account of the purpose for some of his purchases. Mr. Montgomery made no objection to
the State’s closing remarks. The trial court gave the jury a missing witness instruction
over Mr. Montgomery’s objection. - - .

Mr. Montgomery was found guilty of possession of’ pseudoephedrine with intent to

manufacture methamphetamine. He was sentenced to a standard range sentence of 51
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months. The court was not asked to, and did not consider, the first time offender waiver.
‘Mr. Montgomery timgly appeals his conviction and sentence.
ANALYSIS

| Was there sufficient evidence to establish that Mr. Monigomery had the intent to
manufacture methamphetamine?

When a criminal defendant challenges the.sufﬁciency 6f the evidence, this court
views the evidence in the light most févorable to the State to determine whether any
rational trier of fact could have found guilt beyond a reasonabl—e doubt. State v.
Goodman, 150 Wn.2d 774, 781, 83 P.3d 410 (2004). All reasonable inferences from the
evidence are drawn in favor of the State and interpreted most strongly against the
defendant. State v. Salinas, 119 Wn.2d 192, 201, 829 P.2d 1068 (1992). “A claim of
insufficiency admits the truth of the State’s evidence and all inferences that reasonably
can be drawn therefrom.” /Id. |

This court gives equal weight to circumstantial and direct evidence. Goodman,
150 Wn.2d at 781. Where a defendant challeﬁges the sufficiency of the evidence of .
intent, the ““specific criminal intent of the accused may be inferred from the conduct

where it is plainly indicated as a matter of logical probability.”” Id. (quoting State v.

Delmarter, 94 Wn.2d 634, 638, 618 P.2d 99 (1980)).
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Generally, the mere act of two people entering a store together and then splitting
up to do their shopping isr no“t' Sﬁfﬁcié‘n‘t evi'dshce of "é'riy:'crirfl“i"ﬁalb mtént See State:v.
Carlson, 130 Wn. App. 589, 595, 123 P.3d 8912005), review denied, 2006 Wash.
LEXIS 638, However, "‘[W]itﬁ"'rés'ﬁéc‘t”fo‘sho‘pp‘i-ng"prfacti'ce‘s‘;'the"ac-t of‘entering a store
with a companion and then splitting up to purchase pseudoéphedrine products is a-
suspicious éctiVity often seen in methamiphetamine ?fnénufactiire litigation.” Id. at 594
(internal emphasis omitted). When reviewing the sufficiency of the evidence of intent to
manufacture méthaifnphetﬁrﬁine;'""c‘iduﬂ's‘ also look to' other factors, such as thernumber and
amount 'of products purchased. d. at 595-97. o

Here, Mr. Montgomery and ‘Ms. Biby split-up in‘the same store to' purchase
pseudoéphedrine products. Mr. Montgomery appéaréd to direct Ms. Biby as’to which
products to buy. Mr. Montgomery and Ms. Biby purchased more pseudoephedrine
products at two other stores as well. Likewise, they purchased additional items that are' -
used'in the manufacture of m‘éthamp‘hetamin‘e, including acetone, denatured alcohol,
hydrogen pBr‘dXid'e, matches; and a potential filtering agent. B

A state forensic ¢chemist testified that the quantity of the items was unusually high'
There was also expert testimony that th‘gse items, when purchased together in the manner

that Mr. Montgomery and Ms. Biby acquired them, were strong evidence of the intent to

manufacture méthamphetamine.
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Taken together in the light most favorable to the State, this evidence was sufficient
for a rational juror to find beyond a reasonable doubt that Mr. Montgomery possessed the
pseudoephedrine products with thé intent to manufacture methamghetamine.

Mr. Montgomery asserts that there was insufficient evidence of the intent to
manufacture methamphetamine because he was not in possession of a// of the items
required to mahufacture methamphetamine. The fact that not all of the precursors for the
manufacture of methamphetamine were present is of limited significance. See, e.g., .SZate
v. McPherson, 111 Wn. App. 747, 758-59, 46 P.3d 284 (2002). Therefofe, Mr.
Montgomery’s argument is without merit.

2.. Did the trial court err by allowing the State’s witnesses to testify regarding Mr.
Montgomery'’s intent?

Generally, this court will not consider an issue that is raised for the first time on
appeal. Statev. McDonald, 138 Wn.2d 680, 691, 981 P.2d 443 (1999). However, an
issue may be raised for the first time on appeal if it is a “manifest error affecting a
.constitutional right.” Id. (quoting State v. McFarland, 127VWn.2d 322, 333? 899 P.2d
1251 (1995) (quoting RAP 2.5(2)(3))). |

Mr. Montgomery asserts for the first time on appeal that, because the State’s
witnesses testified directly as to the only disputed issue in his trial, this testimony

constituted an indirect comment as to the defendant’s guilt.
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No witness may testify about “his opinion as to the guilt of the defendant, whether
by direct statement or inference.” State v. Black, 109 Wn.2d 336, 348, 745P.2d 12
(1987). Permitting a witness to express such'an opinion inva‘des"upbn'th'e proper.
province of the jury. Sidte v. Garrison, 71 Wn2d "‘312,’ 315,427 P.2d 1012 (1967). But
courts have “‘expressly‘declined to take an expansive view 'offiéla"i'ins?thatf?teétimony:f
constitutes an opinion on guilt.” State'v. Demery, 144 Wn.2d 753; 760,'30 P.3d 1278
(2001) (quoting Seattle'v. Heatley, 70 Wi, App: 573, 579, 854 P.2d 658 (1993)). -

Assuming that Mr. Montgomery may‘raise this issue for the first time on appéél,
his contention that the State’s evidence regarding his iﬂtént ‘was improper opinion ‘i

testimony is without merit. Expert tés‘t’i”rn‘or"ly(,‘-“that is not a direct comment on ‘the

defendant’s guilt or the verac\ity of a witness, 1s otherwise helpful to the jury, and is based
on inferences from the'evidence isinot improper opinion testimony.” Heatley; 70 Wn.
App. at 578. In addition; ER 704 pr‘oﬁ'dé's" that “[t]estimony in the form of an epinion or
inferences bth‘efWisé‘adrnissible is not objectionable becduse it embraces an ultimate
issue to'be decided by the-trier of fact.”

Here, the disputed testimony regarding intent was based on inferences from the
evidence. This evidence included materials found in:Mr. Mentgomery’s vehicle and his
manner of acquiring these items. No one made any direct comment on Mr.

Montgomery’s guilt or innocence, nor were there direct comments on the veracity of any
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of the witnesses at trial. The mere fact that the testimony embraced an issue that was
‘ultimately to be determined by the jury — the issue of Mr. Montgomery’s int¢nt — does not
render that testimony improper under ER 704. The trial court did not err in admitting
teétimony regarding Mr. Montgomery’s intept.

3. Did z‘hé State violate Mr. Montgomery’s due pfocess rights by commenting on

his eiercise of the right to remain silent?

The fifth amendment of the United States Constitution and Article I, section 9 of |
the Washington Constitution protect a criminal defendant from being compelled to téstify
against him- or herself. “The right against éelf-incrimination is liberally construed.”
State v. Easter, 130 Wn.2d 228, 236, 922 P.2d 1285 (1996). At trial, the right against
self-incrimination prohibits the State from forcing the defendant to testify, but it also
prevents the State from eliciting comments from other witnesses regarding a defendani’s
invocation of the right to remai.n silent. Id.

Mr. Montgomery asserts the State elicited an improper comment on his right to

remain silent when the prosecution asked why Detective Knechtel did not quesﬁon Mr.

Montgomery and the detective responded that, “It was already made clear to me from

10
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; L Do i . ) 1
him from the previous day he didn’t want to talk tome.” RP at 207.

Hotwever, it was Mr. Montgomery who ‘initially raised the issue of his invocation
of the right to remain silent. In‘his cross examination of Detective Knechtel, defense:
counsel for Mr. Montgomery asked whether Mr. Montgomery was read his Miranda’
warnings upon béing pulled over. The following exchange took place:

Q. Stated he understood his Miranda warnings? -
A. Yes.
Q. 'And exercised them?
A' YCS/. ; : .
Q. Chose'not to talk to“you anymore?
A. Comrect.
RP at 91-92.

This exchange took place before the State’s rebuttal testimony that Mr.
Montgomery challenges. Therefore, it was Mr. Montgomery who placed the issue of his
own invocation of his right to remain silent before the jury. Because Mr. Montgomery
was the party who placed his invocation of the right to remain silent into evidence, the
doctrine of invited error now precludes him from claiming a constitutional error based on

the indirect comments made by the State. A party cannot set up an error at trial, even one

' Mr. Montgomery also appears to argue that the State makes another improper
comment on the right to remain silent during its proffer of Detective Knechtel to the
court. However, this proffer was made during a bench conference that was held out of
the hearing of the jury. As such, these statements were never presented as substantive
evidence to the jury and could not have been improper comments on Mr. Montgomery’s
silence. See, e.g., State v. Lewis, 130 Wn.2d 700, 705-07, 927 P.2d 235 (1996).

11
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of constitutional magnitude, and then complain of it on appeal. See, e.g., State v.
Henderson, 114 Wn.2d 867, 870, 792 P.2d 514 (1990).

4. Did the trial court err by allowing the State to present argument and by
instructing the jury on a missing witness, and did this imper:hissibly shift the burden of
proof onto Mr. Montgomery?

Under the “missing witness” doctrine, if a party fails to produce evidence that 1s
under his or her control and that would naturally be in his or her interest to produce, the

jury may infer that the evidence would be unfavorable to that party. State v. Blair, 117

Wn.2d 479, 485-86, 816 P.2d 718 (1991). A prosecutor may question a defendant’s
failure to provide corroboration if the defendant testified about an exculpatory theory at
tri.al. State v. Barrow, 60 Wn. App. 869, 872, 809 P.2d 209 (1991). However, comment
on a missing witness is not proper where a defendant could not produce the witness, or
where the missing witness’s testimony would be unimportant or cumulative. Blair, 117
Wn.2d at 489. The inference is also not proper where the defendant provides an adequate
explanation for the witness’s absence. ]d.v

Mr. Montgomery testified that his son was not present at trial because he had
suffered a stroke that rendered him generally incapable of providing testimony. Mr.

Montgomery also testified that his grandson was unavailable to testify at trial because he

was 1n school.
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At trial, the State conceded that it would be inappropriate to ar‘gué any inference
based on the absence of Mr. Montgomery’s son, who was disabled and incapable of
testifying. However, the State did assert that Mr. Montgomery failed to produce his
grandson to corroborate the exculpatory version of évents that Mr. Montgomery
presented to the jury, including the innocent uses for the matches, the different brands of
pseudoephedrine, the acetone, and the hydrogen peroxide, and the agreement with the
landlord t6 make repairs on the mobile home. In short, the State' challenged the asserted
grounds of unava’ilébilify forthe grandson. -

The State also«o‘hallehged Mr. Montgomery’s failure to produce his landlord. Mr.
Montgomery claiméd that the acetone was purchased to remove tiles from his rented
mobile home:. He asserted twice that he was replacing the tiles on the floor pursuant to an
agreement -withfﬁis"landlord.» The landlord presumably could have corroborated this
version of events.

It is'not clear from the record that Mr. Montgomery’s landlord and grandson were
not availablelto testify at trial. Mr. Montgomery’s testimony indicated that his grandson
and landlord could corroborate his version of the facts in' thisicase. As such, the trial
court did not abuse its discretion when it:provided the jury with a missing witness

instruction and permitted the State to argue inferences from the missing witnesses.
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Mr. Montgomery also claims that the State’s missing witness argument, coupled
with the trial court’s instruction, impermissibly shifted the burden of proof to him. In
support of this assertion, Mr. Montgomery relies on Staté v. Fleming, 83 Wn. App. 209,
213-14, 921 P.2d 1076 (1996). However, in Fleming the prosecutor instructed the jury
that they were required to find specifically that another witness was lying in order to
acquit the defendant, i.n addition to commenting on a missing witness. Id. at 213. It was
the combined effect of these two statements that the court found to have impermissibly
shifted the burden of proof to the defendant: ld. at 214. |

Here, the prosecutor did not make any such misstatements about the burden of
proof. Moreover, the jury was properly instructed by the trial court that the State had the
burden of proving every element of the crime beyond a reasonable doubt and that thé jur}-f
was to presume that Mr. Montgomery was innocent. This court presumes that the jury
followed the trial court’s instructions. See, e.g., Staté v. Brunson, 128 Wn.2d 98, 109,
905 P.2d 346 (1995). In the absence of any evidence that the prosecutor specifically gave
the jury an incorrect statement of the burden of proof, Mr. Montgomery has failed to

establish that the missing witness argument acted to shift the burden of proof.to him.

14



No. 24123-8-I11
State v. Montgomery

5. Did the trial court err by failing to consider the first-time offender waiver as

authorized by RCW 9.944.6507
M. Montgomery réceived a standard range sentence. Under the Senténcing

Reform Act of 1981 (SRA), a standatd rangé sentence canniot be appealed. See RCW
9.94A.585(1).” AS a matter of Taw, there can'be fio abuse of the trial court’s discretion if it
imposes a sentence that falls within the Standard range. State v. Mail, 121 Wn.2d 707,
710, 854 P.2d 1042 (1993). However, while a defendant cannot challenge a _s‘t‘eihdard
range sentence, “the defendant can challerige the procedure by Which a‘séntence within
the standard range was imposed.” State v. Watkins, 86 Wn. App. 852, 854, 939 P.2d
1243 (1997). |

Ini ordér for a prOéé‘dﬂra'l appéeal to be allowed under the SRA, “it must be shown
that thé sentencing court had a duty to follow some specific procedure fequired by the
SRA, and that the court failed fo do so.” Mail, 121 Wn.2d ai 712. The firét-titne
bffé'nde‘f*Wﬁ‘iiier"'provision permits, but does not require, the trial court to waive the
imposition of a standard rarige sentence provided the defendant mieets the criteria for a
first-time offender. RCW 9.94A.650. Cornsequeritly, the trial court Hiad no duty to
impose a first-time offender waiver merely because Mr. Montgomery may have qualified

for it. Moreover, the trial court cannot be said to have “refused” to exercise its discretion,
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since none of the parties asked the court to consider whether a first-time offender waiver

was appropriate in this case.

6. Did Mr. Montgomery receive ineffective assistance of counsel?

Effective assistance of counsel is guaranteed by the sixth amendment of the United
States Constitution and Article I, Section 22 of the Washington Constitution. A
defendant claiming ineffective assistance of counsel is required to make two showings.
First, the defendant must demonstrate that counsel’s performance was defeétive.
McFarland, 127 \.Vn.Zd at 334. This essentially requires a showing that defense
counsel’s représentation “fell below an objective standard of reasonablenesslbased on
consideratioﬁ of all of the circumstances.” Id. at 334-35. There also must be a showing
that the deficient repreéentation prejudiced the defendant, which requires the defendant to
prove that, but for counsel’s defective representation, the result of the proceeding would
be different. Jd. This court engages in a strong presumption that representation was |
effective. Id. at 335. If either portion of the test is unsatisfied, then the defendant cannot
establish ineffective assistance of counsel.l State v. Hendrickson, 129 Wn.2d 61, 78, 917
P.2d 563 (1996).

Here, Mr. Montgomery asserts two grounds of ineffective assistance of counsel:
the failure to object to the State’s testimony regarding Mr. Montgomery’s intent and the -

failure of defense counsel to request a first-time offender waiver. Mr. Montgomery
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;:anndt éééert inefféctive assistance of counsel for the failure to object to the State’s
evidence of intent becwause, as pré;iously noted,-this testimony Waé édfﬁissiﬁlé‘ under ER
704. As such, the failure to object to this admissible evidence was not deficient or
" unreasonable performance

The failiite of Mr. Mdnfgbﬁé}y"é'défense counsel to request a special fifst:time
offender waiver falls closer to the purview of inefféctive assistance. Had this waiver
been imposed by the trial court, thie court miight HeiV‘e"Waive‘a' the imposition’ of Mr.
Montgomery’s standard range sentence. However, a reading of the éntire sentencing
hearing reveals that Mr. Montgoriery’s courisel was proactive in getting Mr. |
Montgomery a sefiterice that was at the low énd of the sentericing range for his crime.""'

" "'In addition, Mr. Montgomery has not demonstrated prejudice. ‘He has not shown
this court that, but for the failiire 6F his cotinsel to request it, the trial cotift Would havé
actually exercised i'it?s; discretion and imposed the ﬁ'rét—tifﬁvé'-offeﬁaér waiver. The
comments of the cotirt at sertencing indicate that it was unlikely that the trial court would
have ithposed a first-time offender waiver, given the nature of Mr. Montgomery’s
offense. The court specifically noted that it considered Mr. Montgomery to be a “threat
to the community,” and empliasized the insidious effects that the manufacture of
methamphietamine has on local communities. RP at 288, Accordingly, it is not likely

that the court was inclined to impose a more lenient sentencing alternative under the first-
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time offender waiver. Because Mr. Montgomery cannot show that the outcome of the
proceeding would likely have been different had his counsel requested the first-time
offender sentencing alternative, he has not demonstrated prejudice and his claim of

ineffective assistance fails.

7. Do the cumulative errors in this case merit reversal of Mr. Monigomery'’s
conviction?

The cumulative error doctrine is applied in those cases where “there have been
several trial errors that st;inding alone may not be sufficient to justify reversal but when
combined may deny a defendant a fair trial.” State v. Greiff, 141 Wn.2d 910, 929, 10
P.3d 390 (2000). Here, the doctrine of cumulative error is inapplicable because no trial
errors have occurred in this case.

We affirm the conviction.

A majority of the panel has determined this opinion will not be printed in the

Washington Appellate Reports, but it will be filed for public record pursuant to

RCW 2.06.040.
™ Kulik,J. U
WE CONCUR:
(k. B
Kato, J. Brown, J. N
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